STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH CARE
ADM NI STRATI QN,

Petiti oner,
VS. Case No. 02-0596

BEVERLY HEALTHCARE EVANS,

Respondent .

e N e N N N N N N

RECOVMENDED CRDER

Admi ni strative Law Judge (ALJ) Dani el Manry conducted the
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STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner should change

the rating of Respondent's |license fromstandard to conditional.



PRELI M NARY STATEMENT

By letter dated August 27, 2001, Petitioner notified
Respondent that Petitioner had changed Respondent's |icense
rating fromstandard to conditional. Respondent tinely requested
an adm ni strative hearing.

At the hearing, Petitioner presented the testinony of two
w tnesses and submtted 33 exhibits for adm ssion into evidence.
Respondent presented the testinony of one witness and subnitted
no exhibits for adm ssion into evidence. The identity of the
wi t nesses and exhibits and any attendant rulings are set forth in
the Transcript of hearing filed on June 5, 2002.

The style of the docunents in the case denoted Beverly
Heal t hcare Evans (Beverly) as the Petitioner and the Agency for
Health Care Adm nistration (AHCA) as Respondent. That style,
however, m srepresented the burden of proof in this case. AHCA
has the burden of proof to substantiate the proposed agency
action and properly should appear as the petitioner in the style
of the case. The ALJ anended the style of the case, nunc pro
tunc, to show AHCA as the Petitioner and to denote Beverly as
Respondent .

The ALJ ordered the parties to file their respective
Proposed Recommended Orders (PRGs) within ten days of the date

that the Transcript is filed with DOAH. On June 10, 2002,



Petitioner filed an unopposed Mdtion to extend the tinme for
filing the PROs until July 15, 2002. The ALJ granted the notion
for extension of time. Thereafter, Beverly filed an unopposed
Motion to extend the tinme to file PROs until July 26, 2002.
Respondent tinely filed its PRO on July 26, 2002. Petitioner
filed its PRO on July 29, 2002.

FI NDI NGS OF FACT

1. Petitioner is the state agency responsible for
eval uating nursing honmes in Florida pursuant to Section
400.23(7), Florida Statutes (2001). Respondent operates a
I icensed nursing hone located in Ft. Myers, Florida (the
facility). (Al chapter and section references are to Florida
Statutes (2001) unless otherw se noted.)

2. Petitioner conducted a survey of the facility on
August 16, 2001. Petitioner determ ned that Respondent viol ated
t he standards of 42 Code of Federal Regul ations (CFR) Section
483.25(1)(1) with respect to the dietary care of residents 20, 6,
and 8. Florida Adm nistrative Code Rul e 58A- 4. 1288 nakes the
federal standards applicable to nursing honmes in the state.
Petitioner prepared a survey report that sets forth the basis for
the alleged violations under "Tag F325." F325 is a shorthand

reference to the regulatory standard of the CFR



3. Petitioner assigned the deficiency in F325 a severity
rating of class "Il." Section 400.23(8)(b) defines a class |
deficiency as one that has:

conprom sed the resident's ability to

mai ntain or reach his or her highest

practicabl e physical, nental and psychosoci al

wel | - being, as defined by an accurate and

conpr ehensi ve resident assessnent, plan of

care, and provision of services.
The surveyors for Petitioner testified that a Class Il rating was
appropri ate because each of the cited residents experienced a
significant weight |loss that the facility could have prevented
with better dietary care.

4. Petitioner changed the license rating for the facility
from Standard to Conditional within the neaning of Section
400.23(7). The change in license rating was effective August 16,
2001. The Conditional license rating continued until
Sept enber 18, 2001, when Petitioner changed Respondent's |icense
rating to Standard.

5. The requl atory standard of Tag F325 requires a nursing
hone to:

ensure that a resident maintains acceptable
paraneters of nutritional status such as body
wei ght and protein | evels, unless the
resident's clinical condition denonstrates

that this is not possible.

42 CFR Section 483.25(i)(1).



6. The State Operations Manual (SOM) sets forth agency
policy with respect to how surveyors are to interpret and apply
the regul atory standard of Tag F325. In determning if a
facility has maintained a resident's body wei ght at an acceptabl e
| evel, the SOM gui delines direct surveyors to evaluate the
significance of unplanned weight |loss. A significant weight |oss
occurs when a resident |oses five percent or nore of his or her
body weight in one nonth, 7.5 percent or nore in three nonths, or
10 percent or nore in six nonths. However, the guidelines
caution surveyors that ideal body wei ght charts have not been
validated for the elderly and that weight loss is only a guide in
determ ning nutritional status.

7. |If a resident has experienced a significant weight |oss,
the facility may nonet hel ess conply with the regul atory standard
of Tag F325, if the Resident has clinical conditions that
denonstrate that the nmintenance of the Resident's weight at an
acceptabl e level is not possible. The SOMi ndi cates that
clinical conditions that denonstrate that the maintenance of
acceptabl e nutritional status nmay not be possible include
advanced di seases such as cancer and a Resident's refusal to eat.
Even in the absence of an identified di sease process, the weight
| oss i s considered unavoidable if the facility has properly

assessed the resident, developed a care plan for the resident,



consistently inplemented that care plan and periodically re-
eval uated the care plan.

8. Resident 20 suffered fromend-stage Al zheiner's di sease
and cancer. Like many persons afflicted with end stage
Al zhei ner' s di sease, Resident 20 began to refuse to eat food in
November 2000. Residents with end-stage Al zheinmer's di sease
refuse to eat because they no longer are aware of the need to eat
and do not recogni ze any hunger pangs. As a result, they
typically experience weight loss in their final nonths of life.

9. As early as October 2000, facility staff determ ned that
Resi dent 20 was refusing to eat and devel oped a care plan for
her. In Novenber 2000, the facility dietician placed Resident 20
on a high calorie diet that offered her al nost 4000 calories a
day. The dietician also changed the consistency of Resident 20's
diet frompureed to liquid in an effort to get her to consune
nore cal ories. However, Resident 20 continued to eat poorly.

10. Resident 20's weight dropped from 151.6 pounds to 147.2
pounds between Novenber 15, 2000, and Decenber 20, 2000. Between
Decenber 20, 2000, and January 24, 2001, Resident 20 lost only
six tenths of a pound to 146.6 pounds. Resident 20's weight | oss
during two nont hs between Novenber 2000 and January 2001 was only
three percent of her actual body weight. A three percent |oss of
body weight is not a significant weight |oss under the SOM

gui del i nes.



11. The facility dietician did not recormend any changes to
Resident 20's dietary care plan for several reasons.

Resi dent 20's weight had stabilized. The dietician believed that
Resident 20's refusal to eat was a product of Al zheiner's disease
and could not be reversed. Resident 20 had not experienced any
significant weight |oss. The dietician's decision not to make
any revisions to the care plan was consistent with good dietary
practice and rel evant regul atory standards.

12. Between January 24 and February 28, 2001, Resident 20's
wei ght dropped to 134.2 pounds. The weight |oss was 8.5 percent
of the resident's body weight. The parties stipulated that this
wei ght |1 oss was significant within the neani ng of the SOM

13. The facility dietician reassessed Resident 20 and
concl uded that the weight |oss was attributable to a refusal to
eat caused by Al zheiner's disease. The dietician placed Resident
20 on weekly wei ght nonitoring.

14. The facility dietician correctly determ ned that there
was no dietary intervention that woul d make Resident 20 consune
nore food. Both parties acknow edged that an end- stage
Al zheiner's patient will progressively decline and that the
patient's consunption gets worse, not better, over tine. The
dietician did not nmake any recommended changes to Resident 20's

dietary orders. Instead, the dietician recomrended that staff



di scuss with the physician and famly nenbers the possibility of
pl acing a feeding tube in Resident 20.

15. The facility arranged a neeting with the physician for
Resi dent 20 and fam |y nmenbers in March 2001, to discuss the
possibility of a feeding tube for Resident 20. The famly
refused to consent to the placenent of the feeding tube in
Resi dent 20. Resident 20 had issued an Advance Directive which
prohi bited that intervention. Resident 20 passed away on May 7,
2001.

16. The facility did not violate the requirenents of Tag
F325 by failing to try or even consider new care plan
interventions to prevent Resident 20's wei ght | oss between
March 1 and May 7, 2001. The facility could have offered
Resi dent 20 smal |l er portions nore frequently, instead of |arger
portions three tinmes a day, or could have changed the tenperature
of the liquids offered to Resident 20. The facility could have
of fered Resident 20 suppl enents between neals. However, there is
no evi dence that the available interventions would have been
effective.

17. Resident 20's cognitive decline was so severe that it
is unlikely the available interventions would have had any
positive effect on Resident 20. No regulatory standard required

the facility to change the dietary care plan interventions for



Resident 20 prior to the significant weight |loss in February
2001.

18. The facility provided Resident 20 with every reasonabl e
intervention for the resident's dietary care. Resident 20's diet
provi ded her with nore than enough cal ories. Changing the anobunt
or frequency of food offerings woul d have had no positive inpact
on Resident 20's consunption because of the resident's dimnished
cognitive capacity.

19. The absence of physician's orders for supplenents for
Resi dent 20 had no adverse effect. The facility's policy is to
of fer suppl enments throughout the day to all residents on the unit
in which Resident 20 resided. The facility offered these
suppl enents to Resident 20, but they did not inprove her
consunption or otherw se stem her wei ght |oss.

20. The facility provided adequate dietary care to
Resi dent 20. The facility offered Resident 20 fluids at three
different neal tinmes in addition to supplenents throughout the
day. Resident 20's appetite and consunption did not inprove.

The refusal to eat was not related to her distaste for the food
offered to her, the quantity of the food offered to her, or the
frequency of feeding. Rather, the refusal to eat was a product
of her inability to understand what food was and the need to eat.

It was thus appropriate for the surveyor to conclude that



addi tional interventions would not have been effective and should
not have been enpl oyed.

21. The significant weight |oss experienced by Resident 20
was unavoi dabl e due to clinical conditions. The SOM gui delines
acknow edge that weight |oss should be expected in a resident who
has a termnal illness or whose di m nished cognitive capacity
results in arefusal to eat. Resident 20 possessed both of these
clinical conditions.

22. The facility admtted Resident 8 in July 2001, for
rehabilitative care after surgery for a fractured fermur. Upon
adm ssion, Resident 8 weighed 106.8 pounds. Her ideal body
wei ght was approxi mately 98 pounds, and her usual body wei ght was
bet ween 100 and 105 pounds. The admtting body wei ght nmay have
been high due to swelling in Resident 8 s leg. The facility
nmeasured and nonitored Resident 8 s weight weekly for four weeks
pursuant to the facility's protocol for all new adm ssions.

23. The facility dietician assessed Resident 8 s food
preferences and nutritional needs at the tinme of adm ssion. The
dietician designed a diet to neet Resident 8 s needs and
preferences. Resident 8 was cognitively alert and physically
capabl e of feeding herself. Resident 8 did not require any
speci al assistance to consune her food other than for staff to

set up her feeding tray.

10



24. Resident 8 was at risk for weight |oss due to poor
i nt ake upon admi ssion. Facility staff decided not to develop a
dietary care plan for Resident 8 because the resident was above
both her ideal and usual body weights. The decision not to
develop a dietary care plan was within the sound di scretion of
facility staff. The failure to develop a dietary care plan for
Resident 8 did not violate the standard of Tag F325.

25. The dietary plan for Resident 8 maintained the
Resi dent's body wei ght at acceptable levels for the first three
weeks of her stay at the facility. Resident 8 s weight on
July 25, 2001, was 104.2 pounds. On August 1, 2001, Resident 8's
wei ght was 106. 2 pounds. On August 8, 2001, however,
Resi dent 8's wei ght dropped to 100.2 pounds. On August 9, 2001,
the resident's weight was 99.8 pounds. Resident 8' s ideal body
wei ght was approxi mately 98 pounds. The facility di scharged
Resi dent 8 on or about August 9, 2001, upon successful conpletion
of her rehabilitation before another weight could be neasured.

26. A threshold issue that nust be determ ned is whether
Resi dent 8 experienced a significant weight |oss. Respondent
stipulated at the admnistrative hearing that Residents 20 and 6
experienced significant weight |osses during their stays at the
facility, but refused to concede that point with regard to

Resi dent 8.

11



27. As noted earlier herein, SOM guidelines indicate that a
significant weight |oss occurs if a resident |oses 5 percent of
his or her body weight in the "interval" of one nonth. The SOM
gui delines prescribe a fornula for determ ning the percentage of
wei ght loss. The fornula requires usual weight to be reduced by
actual weight. The result is divided by usual weight, and that
result is multiplied by 100.

28. Resident 8's usual body wei ght ranged between 100 and
105 pounds when she was admtted to the facility. Use of the
hi gh-end of that range in the SOM fornmul a woul d produce the
hi ghest percentage of weight |loss for Resident 8. The fornula
for calculating the significance of the Resident's weight |oss
produces a nunber that is |less than the 5 percent weigh |oss that
must be present to satisfy the test of significant weight | oss,
e.g.: usual weight |oss (105) |ess actual weight (99.9) equals
5.2. The result (5.2) is divided by usual weight (105). The
result (.0495) is nultiplied by 100 to determ ne the percentage
of weight [ oss (4.95 percent).

29. The parties stipulated at hearing that Resident 8 | ost
6.5 percent of her body weight between July 18 and August 9,
2001. However, that percentage is based upon a conparison of her
actual body wei ghts rather than the usual-body-wei ght fornul a

prescribed in the SOM Petitioner provided no evidence to

12



justify a deviation fromthe SOM formul a generally used for
determ ning significant weight loss in this case.

30. Even if such a deviation were justified, Resident 8 did
not experience a significant weight |oss within the nmeaning of
the SOM gui delines. The guidelines indicate that the m ni num
interval for evaluating a resident's weight |oss is one nonth.
Resi dent 8's actual weight |oss occurred in the eight-day period
bet ween August 1 and 9, 2001. That is |less than the one-nonth
interval established in the SOM gui del i nes.

31. Even if July 18, 2001, were used as the begi nning point
for evaluating Resident 8 s weight |oss, the one-nonth interval
for determning if a significant weight | oss had occurred did not
expire and woul d not expire until August 18, 2001. The facility
di scharged Resident 8 on or about August 9, 2001.

32. Petitioner's surveyor testified that if Resident 8 were
to have stayed in the facility for 30 days and if her weight had
returned to that present before she began her weight |oss, there
woul d have been no significant weight |loss. Petitioner provided
no evidence that indicated that a resident's weight |oss should
be eval uated over sone tinme period shorter than the one nonth
peri od established in the SOM gui del i nes.

33. Resident 8 s case illustrates at | east one reason why
t he SOM gui del i nes caution surveyors against strict reliance on

the anount of a resident's weight loss to determ ne the

13



resident's nutritional status. Resident 8 s body wei ght never

dr opped bel ow her ideal body weight while she was admtted to the
facility. A weight | oss which occurs over a one-week period, and
which only results in the Resident dropping to her ideal body

wei ght, does not indicate that the Resident is mal nourished.

34. Assum ng arguendo that Resident 8 experienced a
significant weight loss at the facility, the weight | oss was not
caused by the failure of facility staff to develop a dietary care
plan. It is undisputed that facility staff assessed Resident 8
for her nutritional needs and provided her with an adequate di et
to neet those needs. It is also undisputed that, prior to the
Resi dent's wei ght being taken on August 8, 2001, the facility had
no reason to believe or know that the diet that it had prescribed
for Resident 8 or the Resident's consunption of that diet m ght
be i nadequate. Resident 8 s weight renmained at or near its
adm ssion | evel under the dietary reginmen that the facility
prescribed for her for those three weeks.

35. Petitioner was unable to identify one intervention that
shoul d have appeared in a dietary care plan that the facility did
not actually provide to Resident 8 or that woul d have prevented
t he wei ght | oss experienced by Resident 8.  The surveyor who
devel oped the allegations regarding Resident 8 is a nurse and not
a dietician. The surveyor alleged that Resident 8 was anxi ous,

had been ill when she was adm tted, and that the facility had not
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appropriately assessed whet her those factors woul d affect
Resident 8's appetite. Resident 8 did not express such problens
to the facility dietician. |If it were determ ned that those
probl ens existed at the tinme of adm ssion, they were not
significant because Resident 8 maintai ned her usual body wei ght
during the first three weeks of her stay at the facility.

36. Wen the Resident's weight |oss was identified on
August 9th, the facility added fortified foods to her diet.
Fortified foods are the appropriate dietary response to
Resident 8 s identified weight loss. The facility provided
Resident 8 with all appropriate dietary care.

37. Resident 6 had been a resident at the facility since
Novenber 29, 1999. Between May 9 and June 13, 2001, Resident 6
experienced a weight |oss of 6.5 percent. The parties stipul ated
that this loss was significant. However, Resident 6's weight of
152 pounds on June 13th remai ned above his ideal body wei ght of
144 pounds. During the period of weight |oss, Resident 6
experienced a urinary tract infection for which he was receiving
anti -biotic therapy. It is not uncommon for a resident to |ose
his or her appetite and to have a correspondi ng wei ght | oss
during such treatnent.

38. The surveyor for Petitioner who prepared the case
involving Resident 6 is not a dietician. The surveyor charged

that Resident 6's weight | oss was avoi dabl e because the facility
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failed to assess Resident 6's protein needs after he devel oped
the urinary tract infection and because the facility did not
closely nonitor Resident 6's food intake. Petitioner offered no
evi dence to show what additional calorie or protein requirenents
the facility did not provide to Resident 6. The facility
nmonitored the resident's | ow consunption |levels and attri buted
themto his antibiotic therapy.

39. The facility dietician is a dietary expert. There is
no dietary standard that requires dieticians to reassess a
resident's nutritional needs when the resident has an infection.
| nstead, good dietary practice allows the infection and
anti biotic treatnments to run their course. Thereafter, the
di etician should nonitor the resident's consunption and weight to
see if he or she returns to nornal.

40. The facility dietician assessed Resident 6 after the
infection cleared and after the antibiotic treatnment had been
conpleted. The dietician determ ned that Resident 6's
consunpti on was good. The weight | oss Resident 6 experienced was
attributable to his decreased appetite while on antibiotic
therapy. Resident 6's weight renained stable after his infection
cleared, and his treatnent was conpleted. Resident 6's ideal
body weight is 144 pounds. The facility determ ned to naintain

Resi dent 6's weight at 150 pounds.
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41. The significant weight | oss experienced by Resident 6
was t he unavoi dabl e consequence of clinical conditions in the
formof the illness he experienced and the treatnents he received
for that illness. The weight |oss was not caused by inadequate
dietary care by the facility. Moreover, Resident 6 renai ned
above his ideal body weight and, therefore, did not experience
any harm

42. On or about July 12, 2001, the facility obtai ned an
al bumn level for Resident 6 of 2.9, which was bel ow t he
suggested normal | aboratory range of 3.5 to 5.0. The surveyor
for Petitioner charged that the facility did nothing to address
this low | ab val ue but conceded that Resident 6 did not
experience any harmas a result of that failure.

43. The SOM gui delines indicate that surveyors shoul d not
expect normal |ab values for all residents they review because
abnornmal values are to be expected with certain di sease
processes. Resident 6 was severely conprom sed by cardiac
probl ens, denentia, a prior stroke, diabetes, prostate cancer,
and Al zheiner's disease. He died shortly after the survey in
this case. His albumn level of 2.9 was indicative of his
di seased condition rather than his nutritional status.
Accordingly, the facility did not violate any standard of good
dietary practice when it did not consider or inplenent dietary

interventions for the low al bum n | evel
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CONCLUSI ONS OF LAW

44. DOAH has jurisdiction over the parties and subject
matter of this cause. Section 120.57(1). The parties received
adequat e notice of the adm nistrative hearing.

45. Petitioner alleges that there was a defici ency at
facility under Tag F325. Tag F325 enconpasses the regul atory
standard contained in 42 CFR Section 483.25(i)(1). 42 CFR
Section 483.25(i) (1) provides, in relevant part:

Based on a resident's conprehensive
assessnent, the facility nust ensure that a
resident maintains (1) acceptable paraneters
of nutritional status, such as body wei ght
and protein levels, unless the resident's
clinical condition denonstrates that this is
not possible .

46. Petitioner failed to show by a preponderance of
evidence that Resident 8 experienced any significant weight | oss.
Petitioner also failed to show that the weight | oss experienced
by Residents 20, 6, and 8 was caused by inadequate dietary care
by facility staff. Thus, the preponderance of evidence failed to
establish any violation of Tag F325.

47. A standard rating is defined in Section 400.23(7)(a),
in relevant part, to nean:

: a facility has no class | or |
deficiencies and has corrected all class I

deficiencies within the tinme established by
t he Agency.
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48. Petitioner failed to prove that there was a class | or
Il deficiency or an uncorrected class Il deficiency at the
facility on August 16, 2001. It was inappropriate for Petitioner
to issue a conditional rating to the facility on that date.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is

RECOMVENDED t hat Petitioner enter a Final Order finding no
basis to issue a Conditional rating to the facility on August 16,
2001; deleting the deficiency described under Tag F325; and
issuing a Standard rating to the facility to replace the
previously issued Conditional rating.

DONE AND ENTERED this 6th day of Septenber, 2002, in

Tal | ahassee, Leon County, Fl orida.

DANI EL NANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Clerk of the

Di vision of Adm nistrative Hearings
this 6th day of Septenber, 2002.
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R Davis Thomas, Jr.

Qualified Representative

Broad and Casse

215 South Monroe Street, Suite 400
Post Ofice Drawer 11300

Tal | ahassee, Florida 32302

Denni s Godfrey, Esquire

Agency for Health Care Adm nistration
525 Mrror Lake Drive, North

Sebring Building, Suite 310

St. Petersburg, Florida 33701

Leal and McCharen, Agency derk

Agency for Health Care Adm nistration
2727 Mahan Drive, Miil Stop 3

Tal | ahassee, Florida 32308

Wl liam Roberts, Acting Ceneral Counsel
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building, Suite 3431

Tal | ahassee, Florida 32308

Rhonda M Medows, M D., Secretary
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building, Suite 3116

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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